On the Sophistry of
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On what philosophical preceptsis U.S. ju-

risprudence based? Most legislators,who
write the laws, judges, who interpret the
laws, law enforcement organizations, who
enforce the laws, and lawyers, who argue and
sometimes seek to change the laws, have
poorly articulated this important question.
For if one understands law as solely of hu-
man origin, one will have a very different ap-
proach to it than will one who views law as
of divine origin, and based upon absolute,
immutable moral principles.

In this article, I will discuss one of the
primary philosophical precepts that inform
our contemporary understanding of what law
is, i.e., positive law, and compare it to what
many believe law ought to be: informed by
moral absolutes, i.e., natural law, or “the law
of nature,” as John Locke and Thomas
Jefferson called it. This is/ought dichotomy
has been much discussed by legal scholars,
and is central to arguments both for and
against positive legal theory.

As a philosophical movement, logical
positivism (logical empiricism in the U.S))
holds that sense-knowledge alone is suffi-
cient to describe phenomena, that meta-
physical speculation is largely meaningless,
and that all truly meaningful statements are
either analytic, or empirically and conclu-
sively verifiable. Thus, the simple syllogism,
“If it is raining, then it is cloudy. It is rain-
ing. Therefore, it is cloudy” would be smiled
upon by logical positivists as a sound argu-
ment comprised of a series of statements that
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are empirically verifiable, Le,, truly mean.i
ingful. On the other hand, because f it
metaphysical grounding, logical positivigs
would consider a statement such ag “God is
omniscient” to be nonsense, or Imore pre-
cisely as lacking “sense-content” since meta-
physical statements are by definition not
amenable to empirical verification,
Positive law simply means law estab-
lished and recognized solely by governmen-
tal authority, without any necessary regard
for prevailing moral or religious traditions.
Because legal positivists hold that theology
and metaphysics are primitive modes of
thought, they reject the legal authority of any
standard of morality established by authori-
ties other than the political sovereign.
Since the latter half of the nineteenth
century, legality and morality have been sys-
tematically and artificially pulled apart by
scientists, philosophers, and legal theonSfS-’
Today, positive law and legal realism are the
primary philosophical foundations for US
jurisprudence.? e

he intellectual giants on whose Sh@lﬂd
T ders contemporary legal positivists stand
are the British philosophers John Austift
and Jeremy Bentham.* The common
throughout their writings is that la
is not necessarily the same as law @
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to be. Bentham and Austin believed that a
Jaw, ordinance, statute, or even a constitu-
tion, could be perfectly valid apart from any
preexisting moral precepts. This insistence
on an expressed separation of morality from
Jaw was further developed by their philo-
sophical disciples, and became known as the
separability thests.

Austin believed that in essence law is a

command, i.e., a signification of desire,
backed by a credible threat of punishment
that, if necessary, can be enforced. Specifi-
cally, the command of the “sovereign” is the
only certifiable law to Austin. What made
Austin’s sovereign unique and provocative
to the Victorian mores of his day was that it
wasn't defined in normative or moral terms,
such as “He who has the right to rule,” or
“He who legitimately rules.” Instead, Austin
argued that the sovereign is that person or
group of persons who have the most people
obeying them and, conversely, is generally
under no obligation to obey anyone else—
the “unobeying obeyed.” So, if person or
group X is obeyed by the majority of the
population and is not compelled to obey any-
one else, then that person or group is the
sovereign. (Of course, Austin’s sovereign
must have the ability to enforce his com-
mands, or else he is not truly sovereign and
his word is not law.)

In his essay “Positive Law and the Sepa-
ration of Law and Morality,” H. L. A. Hart
defended legal positivism against a growing
number of critics. Hart's thesis is that the
critics of positive law conflate two core posi-
tivistic legal precepts: (1) the separability
,thesis' Le., legality as separate from moral-
ity; and (2) Austin's command doctrine, i.e.,
aw as a command by a sovereign enforced
bya fh'reat. Hart conceded to his critics that
ﬁllélhns cox'nmand doctrine was too riddled

- Hlinconsistencies to be considered a valid
legal theg i S
Iy, calling it breathtaking in its
simplicity, and quite inadequate,”s but h
retained the separabjlj fquate; ut he
mary concern v?as w1‘thtl(l thesiaiborsp.
Sential positivistic el 2 clariing tiges

bility of Fsiia ements of the separa-

th rals; and (b) defendi
i,.n; :ﬁ%i‘l'@bmty thesis against the dam:gg-
o sms °§:¥§$,. numerous opponents.

Hart posed the question
the command doctrine?
in criminal law, yes; in
constitutional law, no,
ter into a contract wi
will to benefit a fam
‘command” in an

» Do all laws fit
His answer was that
contracts, wills, and
° If one wishes to en-
th another or tg draft g
ily member, there is no

Austinian sense that i
: at is
compelling; rather, the law has procedures

and statutes one must follow in order to give
:\flffi((‘;tnt(; )t(g:edS(;Tument. Nor does the .Congsti—

) y command U.S. citizens to
obey it under threat of punishment.

Other problems arise with Austin’s nar-
row conception of sovereignty. Who is the
sovereign of the U.S.? The President? The
Congress? The Supreme Court? “We the
people™? If any one of these entities is the
sovereign, then what are the others? Would
Austin’s sovereign allow a modification of his
model in place of, for example, a system of
government in which the people, both indi-
vidually and collectively, choose represen-
tatives in their stead to be the sovereign, as
in Hobbes’ social contract theory? A strict
reading of Austin’s command doctrine would
not allow such a modification since the mo-
ment a sovereign gave up or lost his power
to rule, he would obviously no longer be the
sovereign.

Hart cites the law “No vehicles in the
park” as a prima facie case for a neces-
sary union of law and morality,” for one can-
not determine whether an automobile, or “bi-
cycles, roller skates, or toy autos” would be
prohibited without employing moral judg-
ments. In this case even a legal positivist
must concede the necessity of conjoining le-

gality and morality if he agrees that the law
is intended to protect people and property
at the park from being hurt or damaged, re-
spectively. What the law would prohibit in
this case are motor vehicles capable of in-
juring people or destroying property, which
most people consider “wrong.” In fact, the
vast majority of laws have at their roots moral
conceptions such as “right,” “wrong,” “good,”
“bad,” etc. That legal positivists try to ignore
this moral grounding once the law is enacted
does not alter the necessity of human law

emerging from moral conceptions that inform
humanness.
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When we try to strip human law of its
moral grounding, we lose sight of its very
reason for being—we become legalistic. Thus,
in a legal sense murder is no longer wrong
because it is immoral, but simply because
the law prohibits it. Indeed, a murderer can
now leave a court room after having been
wrongly acquitted of his crime and admit his
guilt to the world, yet remain legally “not
guilty.” He has admitted to moral guilt—a
concept now completely separate from legal
guilt. (This is the reason that in U.S. juris-
prudence jurors are limited to verdicts of
_:‘guilty" and “not guilty"—innocence is a
‘moral judgment.) Furthermore, the legal
positivist tendency to prefer legal reification

;gye{]mman signification commits the logi-

error of formalism:® the belief that all rules
! D BT
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obedience “to censure freely, to ob

choice but to comply with the ord

superiors. Thus, by invoking the pos
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Jackson, U.S. Supreme Cour

voiced a strong natural law
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feeling obligated and being ob-
ery different psychological

v
ligated are e hich Austin’s theory failed
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- imary and secondary rulesa
4 e way people live an
L) rules“govern t}r]na grli)ve If)a\ster than
el clpaNojone ey Aoril 15.”
55m.ph.” and “Pay your taxes by p‘rlh : :
secondary rules are not concerned with hu-
man conduct, but with the rule§ themse?ves.
For example, “The traffic co?e is efcluswely
the jurisdiction of the State,” and Proposed
changes in the tax code must be approvc;d
by Congress.” Hart further develops the dif-
ferences between primary and secondary
rules in his notion of the “rule of recogni-
tion,” which states that primary rules must
be supplemented, supported, and defined by
secondary rules. This is what he means by
such phrases as “Whatever the chief utters
is law” or “Whatever the legislatures enact
consistently with the Constitution is law.”
In his essay “Positivism and Fidelity to
Law—A Reply to Professor Hart,” Lon Fuller
criticizes Hart's positivism, holding that “law”
and “what is morally right” are inseparable.'*
Central to Fuller's natural law analysis is a
principle he calls, “fidelity to law,”"® and
which he defines as a law, statute, or ordi-
nance deserving of loyalty and respect by its
status as law. Fuller argues that regimes
such as Nazi Germany are greatly misun-
derstood by positivists such as Hart because
they assume that the Nazis created law that
legitimately deserved respect and obedience.
Fuller holds that positive law’s inability to
distinguish between Nazi “law” and “fidelity
to law” renders positive legal theory fatally
flawed.
In analyzing the problem of restoring
respect for law and justice after the fall of
_ the Nazi regime that respected neither, Fuller
cites the so-called “grudge-informer” case in
which a disgruntled wife, wishing to rid her-
self of her husband, falsely accused him of
treason to the Fuhrer by concocting a story
that she heard him speak against Hitler and
the Nazi Party while home on furlough. The
husband was imprisoned, but instead of
being executed, he was sent to the front. Af-

ter the war, he brought his wife up on charges
of false imprisonment. His wife tried to make
the case that according to Nazi law, her
husband’s comments amounted to breaking
the law. Fuller maintains that these “grudge-
informer” cases were not legitimate “law” be-
cause they failed to keep any semblance of
legal order and that for any legal system to
be legitimate, some degree of moral content
must be recognized, e.g., impartial enforce-
ment, fair notice, and due process.

II

I n the thirteenth century, Catholic theo-
logian St. Thomas Aquinas codified the
natural law philosophies of Aristotle, Plato,
and Cicero into a coherent set of principles
which were absorbed by the burgeoning Eu-
ropean city-states. In his magnum opus
Summa Theologica, Aquinas held that there
are four types of law: eternal, divine, natu-
ral, and human.'® Eternal law is God’s gen-
eral plan for all of Creation; divine law is the
express commands of God found in the Bible;
natural law recognizes man’s fallen and sin-
ful nature which needs redemption by a
higher law; human law is law uninformed
by transcendent or eternal truths. Aquinas
believed that only as man subordinated him-
self to the laws of God could his natural pro-
pensities toward selfishness, violence, and
anarchy be abated. The Angelic Doctor un-
derstood that mere intellect or reason alone
is inadequate to allow man to adequately gov-
ern himself.

In explicating natural law, Aquinas in-
voked Aristotle, for it was the Stagirite who
first made the distinction between specula-
tive and practical reason. Speculative reason
involves our abstract understanding of uni-
versals that we use to formulate theories
about certain truths, e.g., our intuitive un-
derstanding of the additive, commutative,
and distributive properties of mathematics.
Practical reason deals with more concrete is-
sues of everyday life—love, family, honor,
civility, religion, etc. Both Aristotle and
Aquinas held that in speculative and practi-
cal reason certain truths are so foundational

and immutable as to be “ per se nota’—known '

through themselves or selfeevidgqgﬂh@l@__&i
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cal principle of non-contradiction is an ex-
ample of a self-evident principle of specula-
tive reason. “Good is to be done and evil
avoided" is an example of a self-evident prin-
ciple of practical reason.

Every established form of government
has a set of speculative and practical foun-
dational precepts that gives it consistency,
coherence, legitimacy, and authority.'” In
other words, mankind has had very specific
reasons for creating the types of governments
that have emerged through the centuries. No
government of any significance has ever been
established by haphazard or improvisational
means. The Framers of the U.S. Constitu-
tion, for example, purposely infused clear
and coherent natural law precepts into the
Constitution. Indeed, during the Constitu-
tional Convention, Benjamin Franklin stated,
“We have gone back to ancient history for
models of Government, and examined the
different forms of those Republics ... And we
have viewed Modern States all round Eu-
rope.”'8 S

In their comprehensive study of the
Founders' politico-philosophical beliefs, po-
litical science professors Donald Lutz and
Charles Hyneman read nearly 2,200 books,
pamphlets, newspaper articles, and mono-
graphs containing express citations of po-
litical content printed between 1760 and
1805. Using this material, they rank-ordered
the philosophers quoted most frequently by

the Framers: (1) Baron Charles Montesquieu; =
Blackstone; and (3) John

(2) Sir William

and politics, Blackstone” and Locke? lauded
natural law as the best philosophy on which
a government could be founded. It is in thejr
writings that the Founders discovered a tem-
plate for the natural law philosophy they
would incorporate into the Consﬂtut{éﬁfﬁjﬁ
Hets

Why does the U.S. Supreme Court, our

nation’s highest judicial body and fina]
arbiter of Constitutional questions, find it-
self in the midst of a Constitutional crisis?
Essentially, the politico-philosophical pre-
cepts that undergird the Supreme Co
decision-making process are too far rem
from those that informed the work o
Framers. Positive law and a manifestly nat
ral law document such as the Constituti
of the United States represent radically dif-
ferent legal-theoretic paradigms. Our p

that a sitting Court one year can rule ai
tion constitutional, only O
tutional a few years later. Do Su y
justices simply make up their jurispruden ]

as stare decisis, original intent, Framers,
natural law, or judicial review mean 1i
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Education,? the Court announced to a be-
mused American public its 'dlscovery of a
new Constitutional doctrine: Justice Frank-
furter and his plurality suddenly found in
the First Amendment “a great wall of sepa-
ration between Church and State,” that had
theretofore eluded such great jurists as
'Mérshall Story, Holmes, and Cardo

tional legitimacy through the doctrln_ >
separation of Church and State‘ Armed.



; H"Qﬁm [/h,[)r'rfuuj;((mfjj/,”w' Fe
L’fmﬁ’p‘/(mﬁlbw (New York: Nog

%m“m‘ﬂﬂm “An Inty

~of Mo mﬁwwwm n," “A Fra
“Princi ples of Penal Law,” “Pr
%ﬂj\%h Aﬁ({)’f-{/&/d'/ 1
: \le(ﬂ_%n,@ﬂ Simpkin, Mar

5 Hart,p. 602.

1er ckstone had e
N’b N’“\w O:lr t:lJ Mﬁl@thjﬂ‘&@i@ 6.Ibid,, p. 604.

travenes natural law is void because it is im-

moral. 7.1bid,, p. 607.
T e United States presently has more -

atutes, and ordinances on the
; any other tir me in its history,
yet @hlr SO NG\I\J" ]@ l‘n@,@(lg@"\@@@ﬂ"o tic.
This is the fatal weakness @1@3}3L§Z)]Q’@
eks to i“@?}bﬁ l_a*a u@ cﬂUrwi)

St nun

chievable if p




1911), 1: 451. ¥ @ 37F. Supp. 48, 56 (W.D. Mich, 1965)

,'n

\merica s

19: John Eidsmoe, Christianity u&?d“@@mﬂw@q “The  36. Mark A. E;!HLmJWJJ.’Jn M fcDowell, A
Faith of Our Foun L!’(U.rﬂlhmk@(wﬁ@)ﬂi}|ll,l;il31'.’ r  Providential History, Providenti
Bool k House, ]]QJ'A)»]_W) _ﬁ)ﬁ : '.ﬁ)tbi’d,@‘.f oundation, 1988), p

,.ua),b;gbpl Bancroft, History oju&@-(]a?ci\j’f,lajum/h 37. Martin Luther King, Jr., Why We Can't Wair, (New Yor
Discovery of the American @Tum,u) 10 vols. (Boston:  Harper & Row, 1964).
Little, Brown & Co., 1859-1875), V: 24.

21. Baron de Montesquieu, The Spirit of the Laws, 2 vols.
(Worcester, MA: Isaiah Thomas, 1802), I: 125-126.

2. :@“ John Wingate Thornton, “Introduction,” in John
Winga ~m-ﬂm;ﬂ The Pulpit of the American Revolu-
( JZQ)’MJ"‘,‘QM@’U;‘D'Wbﬁ 1776 (Bos-

n: Gould & Lincoln, 1860), p. xxvii (mny as many of
kstone’s Commentaries have been sold in the U.S. asin

p- 61. Locke's ideas on government were
*d b ')‘,Ii lﬂj{ f\‘h ajb_"'[ﬂgu \“ﬁ(-q «U:

70 U.S. 42] (|

), cert. denied, 454 U.S.




